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by the cost. The charge would then, as in the common
case of cab licenses, be a fee. When, however, the charge
for the license to carry on 'a business, which before the
imposition of the restrictive law was open to any one, is
purposely so high as to bring in a distinct net revenue to
the government above the cost of regulation, we can no
longer properly speak of special benefits to the licensee,
since the special benefit is converted into a special bur-
den ; the charge is then no longer a license fee, but a
license tax. This is the case with some of the so-called
license or privilege taxes in the Southern commonwealths.1
Finally, if the payment is not conditional upon taking
out a license, but is assessed on certain elements of the
business, such as purchases, sales, capital, etc., as in the
French patentee, the German Grewerbesteuer, and some of
the American payments, then we have not license taxes, but
business taxes, because the condition is not precedent, but
subsequent. The distinction between license tax and busi-
ness tax is one of condition of payment: the distinction
between license fee and license tax is one of benefit and cost.
There is, therefore, some truth at the basis of the distinc-
tion drawn by the American judges between the police power
and the taxing power; but it is to be understood in a sense
quite different from that usually adopted. The distinction
should really be drawn between a license fee and a license tax
on the one hand, and between a license tax and a business tax
on the other. The distinction between police power and tax-
ing power is not valid, because from the broad scientific
point of view a fee may be equally an exercise of the taxing
power, while a tax is none the less a tax because it is

1 This is really the basis of the recent decision of the United States
Supreme Court in the case of Harmon vs. City of Chicago, Supreme Court
Eeporter, xiii., no. 10, p. 306 (Feb. 13, 1893). A license charge for
using the Illinois Eiver is declared to he a tax, and in conflict with the
interstate commerce provision of the constitution, because ib is not a com-
pensation for any specific improvement. In the latter case it would be a
license fee or toll, and perfectly valid, as decided in Huse vs. Glover, 11&
U. S. 543.